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ISSUES PRESENTED 

1. Whether Colorado’s attempt to influence a public servant statute, § 18- 
8-306, C.R.S. and perjury statute, § 18-8-502, C.R.S. are unconstitutional as applied 
to Ms. Holmes. 

2: Whether the perjury conviction was supported by sufficient evidence 
because the prosecution failed to establish that the statement at issue was made under 
oath and false; and whether the attempt to influence a public servant conviction was 
supported by sufficient evidence because the prosecution failed to establish that Ms. 
Holmes intended to influence a particular judge. 

3. Whether the prosecutor’s misconduct, including referring to 
inadmissible victim-impact evidence, stoking fears of threats to the Second 
Amendment, and misleading the jury, requires reversal. 

4. Whether the cumulative effect of the errors in this case requires 
reversal. 

STATEMENT OF THE CASE AND THE FACTS 

On July 1, 2017, Jeremy Holmes, the son of defendant Susan Holmes, 
experienced a mental health crisis in Fort Collins. (See CF 2 { 6, CF 101 qq 1-3). 
During this time, Phillip Morris, a Colorado State University police officer, shot and 


killed Mr. Holmes. (CF 2 96). About two weeks later, the Larimer County District 
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Attorney cleared Officer Morris of wrongdoing in the fatal shooting and praised 
Officer Morris's conduct. (CF 53 43; CF 101 13). Eventually, Ms. Holmes pursued 
a civil lawsuit to obtain the unredacted body camera footage of the shooting. (CF 
53 qq 1, 5; CF 101 qq 1, 5). She also became an advocate for police reform. (CF 53 
qq 1, 6; CF 101 qq 1, 6). During her unsuccessful run for City Council in Fort Collins 
in 2019, Larimer County Sheriff Justin Smith posted publicly in opposition to Ms. 
Holmes on social media. (CF 54 q 7; CF 101-102 Jf 6-7). 

On January 1, 2020, Colorado’s “Red Flag” gun law went into effect. 2019 
Colo. Legis. Serv. Ch. 108 (HB 19-1177). Under the law, one may petition a district 
court to issue an Extreme Risk Protection Order (ERPO). See $ 13-14.5-104(1), 
C.R.S. A person subject to an ERPO is prohibited from having, receiving, or 
purchasing a firearm for a specified period. See $ 13-14.5-111, C.R.S. 

The duration is either temporary, lasting up to 14 days, $ 13-14.5-103, C.R.S., 
or continuing, lasting up to 364 days, $ 13-14.5-104, C.R.S. The legislature created 
procedures for petitioners and for the trial court that differ depending on the ERPO 
duration requested. $$ 13-14.5-103—13-14.5-105, C.R.S. When one petitions for a 
364-day ERPO, the following statutory procedures apply: 

1) the party prepares a petition, which need not be signed under penalty of 

perjury (compare $ 13-14.5-104(1) with $ 13-14.5-103(1), C.R.S.); 
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2) 


3) 


4) 


5) 


6) 


7) 


8) 


9) 


the party includes in the petition an affidavit “stating the specific 
statements, actions, or facts that give rise to a reasonable fear of future 
dangerous acts by the respondent,” and signs this affidavit under 
penalty of perjury (§ 13-14.5-104(3)(a), C.R.S.); 

the petitioner files the petition and affidavit in the county where the 
respondent resides (§§ 13-14.5-104(1)-(2), C.R.S.); 

the petitioner attempts to notify the law enforcement agency in the 
district where the respondent resides (§ 13-14.5-104(1), C.R.S.); 

the court appoints an attorney to represent the respondent (id.); 

the court verifies the terms of any domestic abuse protection or 
emergency protection order identified by the petitioner (§ 13-14.5- 
104(4), C.R.S.); 

the court clerk sends a notice of hearing to law enforcement (§ 13-14.5- 
105(1)(a)-(b), C.R.S.); 

law enforcement personally serves the notice on the respondent (§ 13- 
14.5-105(1)(c), C.R.S.); 

the court holds an evidentiary hearing, at which the parties or their 
counsel present evidence and cross-examine witnesses ($8 13-14.5- 


105(4)-(5), C.R.S.); 


10) the court considers any available mental health or chemical dependency 
evaluation or whether the respondent meets the standard for a court- 
ordered evaluation ($$ 13-14.5-105(7)-(8), C.R.S.); 

11) if the court finds, “by clear and convincing evidence, based on the 
evidence presented . . . , that the respondent poses a significant risk of 
causing personal injury to self or others by having in his or her custody 
or control a firearm or by purchasing, possessing, or receiving a 
firearm," it issues the 364-day ERPO ($ 13-14.5-105(2), C.R.S.); 

12) ifthe court issues an ERPO, it advises the respondent of, inter alia, their 
right to request a hearing to terminate the order ($8 13-14.5-105(9)(f), 
(10), C.R.S.). 

If the restrained party violates an ERPO before it expires or is terminated, the person 
is subject to prosecution for a class 2 misdemeanor. $ 13-14.5-111, C.R.S. 

Around the time the law went into effect, the State added to its website various 
forms for a litigant seeking an ERPO. (TR 4/21/22 pp. 25:12-17, 27:17-25, 52-54; 
Exhibits p. 35). On January 9, 2020, Ms. Holmes, who is not a lawyer, obtained one 
of these forms, JDF 574, titled Petition and Affidavit for Extreme Risk Protection 


Order. (See TR 4/21/22 pp. 81-82). She took the blank form to a notary. (Id. p. 


74:10-17). Once there, she spent about five minutes filling in some portions of the 
five-page form before having it notarized. (/d. pp. 79-80). 

Ms. Holmes then took the form to the court clerk’s office in Larimer County 
for filing. (TR 4/21/22 pp. 82:12-22, 112-113). Court staff were not familiar with 
the form or with procedures relating to the new ERPO law. (Id. pp. 48:3-9, 56:1-22, 
108:8-17). Both a court clerk and a supervisor assisted Ms. Holmes with her filing. 
(Id. pp. 47-48). They provided Ms. Holmes with an additional document, and they 
passed documents back and forth several times; Ms. Holmes wrote on one or more 
documents during this time. (PPL Ex. 4; TR 4/21/22 pp. 47-48, 57-58, 102-103, 
110:10-25). The clerks did not refer Ms. Holmes to the self-help center, which is 
staffed with a litigant coordinator who can review documents and is a common 
resource for self-represented litigants. (TR 4/21/22 p. 62-63, 88:16-19). After about 
15 minutes, the court clerk filed Ms. Holmes’s JDF 574 form and the “information 
sheet” court staff had provided to her. (Id. p. 63:15-17). Court staff then apparently 
assigned a civil case number, courtroom, and hearing date. (See id. pp. 26:3-14, 
91:9-22, 100:9-13). 

The first numbered paragraph on the JDF 574 form created by the State reads: 
“I am a family or household member to the respondent. My relationship to the 


respondent is: .. .” (Exhibits p. 16). The form then provides eight categories, with 
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checkboxes next to each. (/d.). Ms. Holmes checked one box, next to the category 
“I have a child in common with the respondent. (Regardless of marriage or whether 
you have lived with the respondent at any time).” (Exhibits p. 22). 

During its investigation, the sheriff s department apparently noted in a report 
that one of the court staff members recalled Ms. Holmes saying something about 
having “consulted counsel” about which box to check on the form. (TR 4/21/22 pp. 
41-43). When interviewed by a defense investigator, however, the same staff 
member did not recall Ms. Holmes making any such statement. (/d. pp. 66-67). 
Likewise, at trial, the person to whom this statement was attributed did not initially 
recall it, but seemed to develop a vague recollection when presented with the sheriff 
department's report. (/d. pp. 41-42). Itis not clear to whom the statement attributed 
to Ms. Holmes was purportedly made, as the other court staff member did not discuss 
the substance of the petition with Ms. Holmes, and, at trial, the prosecution did not 
inquire as to whether she heard any such statement. (TR 4/21/22 p. 108:5-7; see 
generally id. pp. 84-114). The form reflects that Ms. Holmes signed it under penalty 
of perjury. (Exhibits p. 26). 

On January 15, 2020, just over a week after Ms. Holmes's filing, the Larimer 
County Sheriff took to his public social media page to criticize Ms. Holmes and the 


ERPO law. (CF 103 Y 14). In this post, the sheriff represented that his office had 
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informed the district court it refused to serve Ms. Holmes’s petition on Officer 
Morris. (/d.). He continued posting about Ms. Holmes later that day and the next 
day. (CF 104 H 16-17). The district court, Honorable Stephen Howard, held a 
hearing on Ms. Holmes's petition on January 16, 2020, and declined to issue an 
ERPO against Officer Morris. (See TR 4/21/22 p. 122:13-22; CF 49 q 7, 74 { 10). 

That same day, a captain in the sheriff's department directed Sergeant Kevin 
Maul to assign a colleague to investigate Ms. Holmes. (TR 4/21/22 p. 122:13-17). 
Sergeant Maul had been involved with the investigation that found Officer Morris's 
conduct in the death of Jeremy Holmes to be justified (CF 2 q 6) and, though he 
normally worked on serious investigations, like sexual assaults and homicides, he 
assigned the investigation of Ms. Holmes to himself. (TR 4/21/22 p. 122:2-11). 

A week later, Sergeant Maul filed an affidavit for an arrest warrant against 
Ms. Holmes (CF 1-2) and the Larimer County district attorney's office charged Ms. 
Holmes with attempt to influence a public servant, Judge Howard, a class 4 felony, 
$ 18-8-306, C.R.S., and first-degree perjury, also a class 4 felony, $ 18-8-502, C.R.S. 
(CF 3-4). The charge was framed as arising from Ms. Holmes "alleging that she had 


legal standing and that Larimer County had venue over an application for an Extreme 


Risk Protection Order."! (CF 4). Despite her having no criminal history, on January 
31, 2020, the sheriff's department placed the 65-year-old Ms. Holmes on its *MOST 
WANTED” list. (CF 102 4 10; CF 110). She shared this distinction with persons 
wanted for crimes such as assault with a deadly weapon, first-degree burglary, 
distribution of a controlled substance with a firearm, and sexual assault. (See CF 
102 q 10). 

Before trial, Ms. Holmes moved to dismiss both charges on the grounds that, 
under the First Amendment and Colorado Constitution, the statutes were 
unconstitutional as applied to her filing. (CF 48-65). Ms. Holmes argued that the 
phrase “child in common" was ambiguous, and under her reasonable interpretation, 
the check mark next to the statement “I have a child in common with the respondent” 
reflected a true statement. (CF 50-53, 57-64). She noted the absence of any assertion 
in response to other questions that Officer Morris was the father of Jeremy Holmes, 
and that her failure to check the other options on paragraph 1 of the JDF 574 form 
communicated to a reader that she had none of the other identified relationships with 
the respondent, such as being “related by blood, marriage, or adoption," being a 
“spouse or former spouse” or presently or previously “in an unmarried couple 


l By trial, the prosecution had abandoned the “improper venue” portion of the 


charge. 
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relationship.” (CF 50-51 qq 13-22, 52 14 33-34). The defense noted that between 
2016 and 2020, in 128 cases in the Eighth District, a trial court issued a temporary 
protection order limiting firearm possession, but ultimately did not issue a permanent 
restraining order against the respondent. (CF 49 ( 12). It argued that construing the 
perjury and attempt to influence statutes to permit a prosecution because a petitioner 
advanced an ultimately unsuccessful legal interpretation would undermine our 
constitutional rights and the purposes of the restraining order statutes. (CF 57 14, 
58 1 9, 62-64). The district court denied the motion. (CF 86-92). 

After a brief trial in April 2022, before another judge in Larimer County, a 
jury convicted Ms. Holmes of both charges. (CF 368-369). The district court 
sentenced her to two years of probation on each count. (TR 7/19/22 pp. 20-21). It 
has since permitted Ms. Holmes to relocate out of state and granted her unsupervised 
probation. (CF 434-436). 

SUMMARY OF ARGUMENT 

After the tragic death of her son, Ms. Holmes may have been seen as 
controversial and difficult by officials in Larimer County. But her act of filing a 
single document in a civil case that was promptly dismissed by the district court 
should not, and legally could not, have resulted in felony convictions for perjury and 


attempting to influence Judge Howard. 


First, because the First Amendment and Colorado Constitution protected Ms. 
Holmes’s advocacy, the district court erred in denying her motion to dismiss the 
charges. Ms. Holmes, acting pro se, advanced a theory of standing under a new law 
that was based on an interpretation of an undefined term, “child in common.” Civil 
cases are routinely dismissed for lack of standing and other threshold issues. 
Allowing an unmeritorious legal position or a mistaken expectation, as occurred 
here, to justify criminal charges is inconsistent with constitutional protections. 

Second, the convictions were not supported by sufficient evidence. A perjury 
conviction may only arise from an oath “required or authorized by law.” The 
pertinent ERPO law does not include an oath requirement regarding the parties’ 
relationship, and no evidence establish that Ms. Holmes’s statement in the ERPO 
petition was otherwise under an oath required or authorized by law. Additionally, 
the prosecution could not, and did not, establish that Ms. Holmes’s legal 
interpretation was “false.” Ms. Holmes’s perjury conviction cannot stand. 

Nor is Ms. Holmes’s attempt to influence a public servant conviction 
supported by sufficient evidence. After Ms. Holmes filed her petition, court staff 
assigned the hearing to Judge Howard. There was no evidence that Ms. Holmes 
intended to influence Judge Howard. To the contrary, the pretrial record reflects that 


Ms. Holmes sought to disqualify Judge Howard, not persuade him. Ms. Holmes 
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cannot be convicted for attempting to influence a public servant she did not know 
would have any involvement with her case and whom she affirmatively sought to 
avoid. 

Finally, the prosecutor’s repeated misconduct compounded the trial court’s 
error and the evidentiary deficiencies, warranting reversal. Despite no evidence 
having been permitted or presented on this topic, the prosecutor repeatedly 
emphasized the potential risk of an ERPO to Officer Morris. For example, the 
prosecutor began closing by asking jurors to imagine if an ERPO petition was filed 
against them and if it was granted, “you would lose your constitutional rights and 
likely your livelihood?” (TR 4/21/22 pp. 145-146). 

In addition to relying on impermissible victim impact arguments, the 
prosecutor also improperly sought to inflame the jury’s Second Amendment 
passions. This was a prosecution theme: use the subject of the ERPO law to argue 
that Ms. Holmes’s conduct personally threatened others’ constitutional rights. The 
prosecutor also misrepresented the evidence and threatened juror unanimity by 
arguing that one of Ms. Holmes’s out-of-court statements, published on YouTube 
after her filing, was a separate attempt to influence Judge Howard. 

In light of these errors, Ms. Holmes respectfully requests that this Court vacate 


her convictions or, at a minimum, reverse them, as law and justice require. 
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ARGUMENT 
I. COLORADO’S ATTEMPT TO INFLUENCE A PUBLIC SERVANT AND 


PERJURY STATUTES ARE UNCONSTITUTIONAL AS APPLIED TO MS. 
HOLMES 


A. Standard of Review 


This issue is preserved. Before trial, Ms. Holmes filed a motion challenging 
the constitutionality of the attempt to influence and perjury statutes as applied to her. 
(CF 48-65). The trial court denied the motion. (CF 86-92). The constitutionality of 
a statute is a question of law, which appellate courts review de novo. People v. 
Brown, 2022 COA 19, 1 20. 


B. Applicable Law 


Constitutional free speech provisions provide robust protection. U.S. Const. 
amends. I, XIV; Colo. Const. art. II, $$ 10, 24; see People v. Smith, 862 P.2d 939, 
941 (Colo. 1993). “The government may not penalize an individual for exercising 
[their] First Amendment rights," People v. Montante, 2015 COA 40, q 52, and the 
Colorado Constitution provides greater protection for speech than the First 
Amendment, Bock v. Westminster Mall Co., 819 P.2d 55, 59-60 (Colo. 1991). Thus, 
where a statute makes criminal a form of pure speech, it must be “interpreted with 
the commands of the First Amendment clearly in mind.” People in Interest of R.D., 


2020 COA 44, 1,37. 
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Though free speech protections are not absolute, the government may 
generally not restrict speech “based on ‘its message, its ideas, its subject matter, or 
its content.”” Brown, 2022 COA 19, 14 21-22 (quoting United States v. Alvarez, 567 
U.S. 709, 716 (2012)). Laws that regulate speech based on the position advocated 
or the perspective of the speaker are subjected to the highest level of scrutiny. 
Holliday v. Regional Transp. Dist., 43 P.3d 676, 684 (Colo. App. 2001). Indeed, the 
law prohibits vague regulations of speech “based in part on the need to eliminate the 
impermissible risk of discriminatory enforcement, for history shows that speech is 
suppressed when either the speaker or the message is critical of those who enforce 
the law.” Gentile v. State Bar of Nevada, 501 U.S. 1030, 1051 (1991) (internal 
citations omitted); see Reno v. ACLU, 521 U.S. 844, 871-872 (1997) (laws 
criminalizing First Amendment activity foster cautious and restrictive exercise of 
protected rights, and thus warrant “special concern” by courts). 

The federal and state constitutions also protect our right to petition the 
government for a redress of grievances. U.S. Const. amends. I, XIV; Colo. Const. 
art. IL, $$ 6, 24. The constitutional right to petition the government “includes the 
right of access to the courts.” Protect Our Mountain Env t, Inc. v. District Court, 
677 P.2d 1361, 1365 (Colo. 1984). Even unsuccessful lawsuits “raise matters of 


99 «€ 


public concern,” “promote the evolution of the law by supporting the development 
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of legal theories that may not gain acceptance the first time around,” and *add[] 
legitimacy to the court system.” BE&K Const. Co. v. NLRB, 536 U.S. 516, 532 
(2002). As court action arising out of prior petitioning activity “can have a 
significant chilling effect on the exercise of” constitutional rights, courts carefully 
analyze whether such later actions are properly targeted. Protect Our Mountain 
Env't, 677 P.2d at 1368; see Prof. Real Estate Investors, Inc. v. Columbia Pictures 
Industries, Inc., 508 U.S. 49, 57-60 (1993) (to determine whether party is immune 
from liability for prior litigation, court first determines whether suit was “objectively 
baseless”). 

When the government seeks to criminalize speech, therefore, precision is 
required. See Bronston v. United States, 409 U.S. 352, 360 (1973); see also NAACP 
v. Button, 371 U.S. 415, 438 (1963). Under the federal perjury statute, for example, 
a charge generally cannot rest on the answer to a poorly-framed question. See United 
States v. Eddy, 737 F.2d 564, 569 (6th Cir. 1984). Nor may it rest on a vague or 
non-responsive answer that is literally true, even when the answer is misleading by 
implication. See Bronston, 409 U.S. at 362. Likewise, the government cannot 
extract a statement from its context to justify a perjury charge. Van Liew v. United 


States, 321 F.2d 674, 677 (Sth Cir. 1963). 
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Additionally, there is a distinction between litigation conduct, even if 
distasteful or reprehensible, and truly unprotected speech. As a division of this Court 
explained, “courts must be cautious in distinguishing between an emotional 
courtroom outburst of a frustrated litigant and a credible threat directed to a judicial 
officer.” Brown, 2022 COA 19, Y 24. If litigation misconduct does occur, courts 
have numerous means of regulating it. Upon request or on its own motion, the court 
may dismiss an action, Protect Our Mountain Env't, 677 P.2d at 1365, or subject the 
offending party to attorney’s fees or other sanctions, § 13-17-102, C.R.S.; C.R.C.P. 
11(a); see also Francis v. Wegener, 2021 CO 66, § 3 (discussing “warnings, 
reprimands, orders, and sanctions”). Having inherent authority to regulate the 
conduct of litigants and lawyers, Chambers v. NASCO, Inc., 501 U.S. 32, 43 (1991), 
a court may bar pro se litigation, Francis, q 3. A party may also sue for malicious 
prosecution or abuse of process. Hewitt v. Rice, 154 P.3d 408, 414 (Colo. 2007). In 
short, a criminal prosecution “is not the sole, or even the primary, safeguard against 
errant testimony,” Bronston, 409 U.S. at 360, or other questionable behavior. 

Prosecutors, therefore, rarely turn their energy to civil litigants’ conduct. But 
see People v. Chaussee, 800 P.2d 749, 752 (Colo. 1994) (prosecuting perjury 
committed in district attorney’s civil consumer protection action). Generally, when 


constitutional rights are at stake, prosecutors and courts tread cautiously, even in the 
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face of arguably misleading statements. See Eddy, 737 P.2d at 570-571 (in 
overturning perjury conviction, noting that appearance of vindictive prosecution was 
a "troubling aspect" of case); see also People v. Johnson, 2021 CO 35, 14 31-33 
(declining to expand the scope of the impeachment exception to encompass a 
defendant's truthful testimony because it would likely chill defendant's right to 
testify); BE&K Const., 536 U.S. at 531 (the “First Amendment requires that we 
protect some falsehood in order to protect speech that matters”) (quoting Gertz v. 
Robert Welch, Inc., 418 U.S. 323, 341 (1974) and adding emphasis). 


C. Analysis 


Ms. Holmes’s convictions are unconstitutional because they are based on a 
single “statement” that, when considered in the context of the entire ERPO statute 
and process, was constitutionally protected. When, as here, the basis for a criminal 
prosecution is an exchange that involves ambiguity or a statement the speaker could 
perceive to be true, jurors are not permitted to speculate on the defendant’s 
interpretation. See People v. Luke, 948 P.2d 87, 92 (Colo. App. 1997) (under statute 
prohibiting false or misleading statements to gaming commission, “the jury should 
not be permitted to conjecture whether defendant read the question broadly and 
knowingly misrepresented the circumstances . . . or read the question narrowly and, 


from his perspective, answered it accurately”); see also Bronston, 409 U.S. at 361- 
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362 (rejecting theory that statement which implied a matter the defendant did not 
believe to be true could form basis of perjury charge); United States v. Shotts, 145 
F.3d 1289, 1298-1299 (11th Cir. 1998) (“Even if Shotts’ answer was evasive, 
nonresponsive, intentionally misleading and arguably false, it was literally true and 
cannot support” a perjury conviction); United States v. Tonelli, 577 F.2d 194 (3rd 
Cir. 1978) (perjury conviction could not stand where ambiguity required court to 
assume the defendant interpreted the word “handle” in a particular manner). 

Yet the prosecution sought to hold Ms. Holmes criminally liable for a 
mistaken interpretation of law. Ms. Holmes, proceeding pro se, proposed a 
construction of the ERPO statute that, while not necessarily meritorious, was not 
frivolous: that the undefined phrase “child in common” encompassed her 
relationship with Officer Morris. The ERPO statute does not include a definition of 
“child in common.” See § 13-14.5-102, C.R.S. Although many State-created forms 
include definitions, the ERPO form did not define “child in common” or provide 
examples. (TR 4/21/21 pp. 67-68). 

Additionally, separate from the “child in common” subsection, the statute 
provides that the relationship arising from being “parents of the same child” confers 
standing to petition for an ERPO. Compare $$ 13-14.5-102(5)(b), C.R.S. (child in 


common subsection) with 13-14.5-102(5)(g) (providing that relationships described 


17 


in § 18-6-800.3(2), C.R.S., which defines “intimate relationship” to include one 
between “parents of the same child,” also confers standing). Generally, “the use of 
different terms signals an intent on the part of the General Assembly to afford those 
terms different meanings.” People v. Rodriguez-Morelos, 2022 COA 107M, { 15. 
A court interpreting these two sections, therefore, would assume that having a “child 
in common” is not necessarily equivalent to being “parents of the same child.” 
Thus, reading “child in common” to refer to a relationship different from the 
relationship of “persons who are both the parents of the same child” is reasonable. 
Ms. Holmes brought Jeremy Holmes into the world, and Officer Morris killed him. 
It is difficult to imagine a more potent, if tragic, commonality two people could share 
in a child. Ms. Holmes promoted an interpretation of law that was, at a minimum, 
arguable; her advocacy was, therefore, constitutionally protected. See BE&K Const. 
Co., 536 U.S. at 532 (“our prior cases [] have protected petitioning whenever it is 
genuine, not simply when it triumphs”) (citing Prof. Real Estate Investors, 508 U.S. 
at 58-61; United Mineworkers of Amer. v. Pennington, 381 U.S. 657, 670 (1965)). 
When courts have not interpreted a particular statute, a litigant may generally 
not be sanctioned for a reasonable, but unmeritorious, interpretation of that law. In 
re Parental Responsibilities Concerning D.P.G., 2020 COA 115, 136. It would be 


strange indeed, and, more critically, inconsistent with the robust protections of the 
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First Amendment and Colorado Constitution, if litigation conduct that does not 
warrant civil sanctions could instead warrant class 4 felony convictions. The district 
court, therefore, erred in concluding that §§ 18-8-306 and 18-8-502, C.R.S. were 
constitutional as applied to Ms. Holmes and in denying her motion to dismiss the 
charges. 

The federal and state constitutions also protect Ms. Holmes here because there 
was no real potential for confusion about her relationship to Officer Morris. “The 
purpose of the [attempt to influence] statute is to protect public servants from undue 
influence or intimidation by means of deceit or by threat of violence or economic 
reprisal.” People v. Janousek, 871 P.2d 1189, 1194 (Colo. 1994). The death of 
Jeremy Holmes at Officer Morris’s hands was highly publicized in Larimer County 
and Ms. Holmes’s activism regarding police violence was covered extensively in the 
press. (CF 101-102). On the petition, Ms. Holmes repeatedly identifies Phillip 
Morris as a law enforcement officer and states that he killed Jeremy Holmes. 
(Exhibits pp. 22-24). Ms. Holmes’s expectation that any judicial official in Larimer 
County looking at this document would have understood her relationship to Officer 
Morris was reasonable. 

The reaction of the sheriff s department supports Ms. Holmes's reasonable 


expectation. The sheriff understood the nature of the relationship the day the motion 
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was filed, before initiating an investigation. (CF 55 J 15, 103 q see TR 4/21/22 
p. 122:13-17). Additionally, the required ERPO evidentiary hearing provided the 
opportunity for the type of cross-examination critical to concretizing ambiguous 
statements before the government prosecutes speech. Bronston, 409 U.S. at 358- 
359; see Luke, 948 P.2d at 92. When the prosecution takes aim, and particularly 
when it brings two class 4 felony charges, it must do more than point to a legal 
interpretation that, when considered in proper context, is protected under the First 
Amendment and Colorado Constitution. Because the prosecution sought to 
criminalize a legal interpretation, the district court should have dismissed the charges 
against Ms. Holmes. 

Finally, Ms. Holmes’s filing, and her prosecution, cannot be considered in a 
vacuum. Here, underlying her petition was a new, controversial law. See, e.g., John 
R. Richardson, Red Flag Laws and Procedural Due Process: Analyzing Proposed 
Utah Legislation, 2021 Utah L. Rev. 743 (2021) (“Laws like these have generated 
controversy. When a red flag law was passed in Colorado in 2019, many counties 
across the state formally opposed it, and several sheriffs stated they would not 
enforce it.”). Like many such laws across the country, Colorado’s ERPO statute is 
not a model of clarity. See, e.g., Gay, Coleman, Note: “Red Flag” Laws: How Law 


Enforcement’s Controversial New Tool to Reduce Mass Shootings Fits Within 
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Current Second Amendment Jurisprudence, 61 B.C. L. Rev. 1491, 1496-1496 (April 
2020) (“Many contain no guidance on procedural minutiae that can bear heavily on 
the disposition of a proceeding, such as which code of procedure applies, whether 
hearsay evidence is admissible, and whether judges can grant continuances. To be 
sure, the red flag law landscape seems fertile for lawsuits and constitutional 
challenges.") 

Even the State-created JDF 574 form does not follow the statutory 
requirements. The law makes clear that a petition for a 364-day ERPO need not 
include an oath regarding family or household status. A petition for a temporary 
ERPO must include “an affidavit, signed under oath and penalty of perjury, . . . 
attesting that the petitioner is a family or household member.” § 13-14.5-103(1), 
C.R.S. A petition for a 364-day ERPO, as was filed here, however, need not include 
an equivalent affidavit? See $8 13-14.5-104(1), (3), C.R.S. 

Under well-established rules of statutory construction, these differences have 


meaning and must be given effect by courts. Robinson v. Colorado State Lottery 


? The statute specifically identifies the scope of the affidavit required as part of 


a petition for a 364-day ERPO: a description of the "specific statements, actions, or 
facts that give rise to a reasonable fear of future dangerous acts by the respondent." 
$ 13-14.5-104(3)(a), C.R.S. All other information may be included in the unsworn 
petition. /d. $ 13-14.5-104(3). 
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Div., 179 P.3d 998, 1010 (Colo. 2008) (“In interpreting statutory language, we 
presume that the legislature did not use language idly.”). The State-created JDF 574 
form, however, ignores this distinction. By combining the petition and affidavit, the 
State unnecessarily, and contrary to statute, purports to subject all contents to penalty 
of perjury affirmation. (Exhibits p. 16). Where the government itself has advanced 
an erroneous interpretation of the law, punishing a pro se litigant for her 
interpretation warrants close scrutiny, and ultimately, dismissal of the charges. 

"[A] crucial function of free speech under our system of government is to 
invite dispute.” Smith, 862 P.2d at 941; see People v. Moreno, 2022 CO 15, 130 (“a 
fundamental purpose of free speech in our system of government is to debate ideas”). 
While law enforcement and the prosecution were free to disagree with the Red Flag 
law, and with Ms. Holmes’s interpretation of it, the First Amendment and Colorado 
Constitution protected her right to file the petition at issue in this case. The district 
court erred by denying her motion to dismiss. 


D. Remedy 


When a district court improperly denies a motion to dismiss, the proper 
remedy is to vacate the affected charges. See People v. Rosidivito, 940 P.2d 1038, 
1041 (Colo. App. 1996) (reversing denial of motion to dismiss based on speedy trial 


and vacating conviction); see also United States v. Stevens, 599 U.S. 460, 467-468 
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(2010) (upholding dismissal where statute held unconstitutional); People v. Mason, 
555 P.2d 518, 518 (Colo. 1976) (dismissing where statute held unconstitutional). 
Here, Ms. Holmes moved to dismiss both charges, so the proper remedy is to vacate 
both convictions. 


II. THE CONVICTIONS WERE NOT SUPPORTED BY SUFFICIENT EVIDENCE 
A. Standard of Review 


Appellate courts review sufficiency of the evidence claims de novo regardless 
of preservation. People v. Donald, 2020 CO 24, q 18; McCoy v. People, 2019 CO 
44, q 34. 


B. Applicable Law 


An accused may be convicted only upon due process of law. U.S. Const. 
amends. V, XIV; Colo. Const. art. II, $ 25. The Due Process Clauses protect “against 
conviction except upon proof beyond a reasonable doubt of every fact necessary to 
constitute the crime with which he is charged." McCoy, 2019 CO 44, q 20 (quoting 
In re Winship, 397 U.S. 358, 364 (1970)); see Johnson v. People, 2023 CO 7 q 13. 
The requirement of sufficient proof of each element of an offense is an "essential 
component of due process." McCoy, 2019 CO 44 q 20 (quoting Jackson v. Virginia, 


443 U.S. 307, 316 (1979)). 
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Courts evaluating claims that the prosecution failed to prove an offense 
beyond a reasonable doubt “review the record de novo to determine whether the 
evidence before the jury was sufficient both in quantity and quality to sustain the 
defendant's convictions." Johnson, 2023 CO 7, Y 13 (quoting Clark v. People, 232 
P.3d 1287, 1291 (Colo. 2010)). A “‘verdict cannot be supported by guessing, 
speculation, [or] conjecture." Donald, 2020 CO 24, 11 18-19 (quoting People v. 
Perez, 2016 CO 12, 1 25). Therefore, although reasonable inferences are drawn in 
the prosecution's favor, such inferences “must be supported by a ‘logical and 
convincing connection between the facts established and the conclusion inferred." 
Id. “A mere modicum of relevant evidence, supported by speculation, will not 
rationally support a conviction beyond a reasonable doubt." People v. McClintic, 
2020 COA 120M, q 9. 


C. The Perjury Conviction Was Not Supported by Sufficient 
Evidence 


1. The prosecution failed to establish Ms. Holmes made a 
statement “under an oath required or authorized by law” 


Not every errant statement seemingly made under oath constitutes perjury. To 
qualify as perjury, the statement must be made “under an oath required or authorized 
by law." $ 18-8-503(1), C.R.S. “An oath is ‘required or authorized by law” when 


the use of the oath is specifically provided for by statute, court rule, or appropriate 
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regulatory provision.” § 18-8-501(2)(b), C.R.S. People v. Schupper explains this 
element of perjury. 140 P.3d 293, 295 (Colo. App. 2006). There, the defendant was 
charged with perjury for making false statements on an application for public 
defender services. Id. The division held the defendant's statements were made 
“under oath required or authorized by law” because, by statute, the application 
required an oath. /d. at 296 (citing $ 21-1-103(3), C.R.S. 2005). 

Here, the prosecution’s theory was that Ms. Holmes committed perjury by 
falsely representing that she had a child in common with Officer Morris. (TR 
4/21/22 pp. 10-15). However, the jury was not instructed to consider the oath 
requirements of any particular statute, rule or regulation. (See CF 346-365). The 
prosecution did not otherwise establish that a statute, rule or regulation required an 
applicant for a 364-day ERPO to state their family or household relationship to the 
respondent under oath. (See TR 4/21/22 pp. 22-128). 

The ERPO statutes make clear that an oath regarding Ms. Holmes’s and 
Officer Morris’s relationship was not required. Compare § 13-14.5-103(1), C.R.S. 
(a petition for a temporary ERPO must include “an affidavit, signed under oath and 
penalty of perjury, . . . attesting that the petitioner is a family or household member") 
with $ 13-14.5-104(1), (3), C.R.S. (requirements of petition for 364-day ERPO). 


Here, Ms. Holmes filed a petition for a 364-day ERPO, (PPL Ex. 6; TR 4/21/22 p. 
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33:1-10), so any representation as to her family or household status was not made 
under an oath provided for by statute, rule, or regulation. The prosecution, therefore, 
failed to establish the “required or authorized” oath element of first-degree perjury, 
§ 18-8-502(1), C.R.S., and Ms. Holmes’s conviction cannot stand. 


2. The prosecution failed to establish Ms. Holmes’s legal 
interpretation was false 


Under the perjury statute, the prosecution must prove that the statement was 


> 


“false,” an objective question. $$ 18-8-501(1), 18-8-502(1), C.R.S. Here, the 
prosecution charged Ms. Holmes with incorrectly representing that “she had legal 
standing” under the ERPO statute. (CF 3-4). Her legal standing is a question of law. 
See People v. Brothers, 2013 CO 31, 1 8. Her perjury conviction, therefore, arises 
from a representation that is itself based on an interpretation of statutory language. 
When the statutory language underlying a false statement charge is 
susceptible of different meanings, the jury’s conclusion as to which interpretation 
the defendant had in mind is necessarily speculative, and not sufficient grounds for 
a conviction. See Luke, 948 P.2d at 92. A party’s assertion based on an 
interpretation of law might be incorrect or unmeritorious, but it cannot be “false.” 
Cf. BE&K Const., 536 U.S. at 532-533 (even if unsuccessful, reasonably based 


lawsuits are not capable of being proven false). Because of this, the prosecution did 


not, and could not, establish that Ms. Holmes’s assertion of standing was “false.” 
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“Especially in perjury cases, defendants may not be assumed into the penitentiary.” 
United States v. Brumley, 560 F.2d 1268, 1277 (Sth Cir. 1977). Ms. Holmes”s 
perjury conviction, which is based on her interpretation of the ERPO statute, must 
be reversed. 


D. The Attempt to Influence a Public Servant Conviction Was Not 
Supported by Sufficient Evidence 


The prosecution charged that Ms. Holmes “attempted to influence Stephen E. 
Howard, a public servant.” (CF 4; TR 4/21/22 pp. 15:7-10, 162:1-5, 171:3-4). 
Throughout trial, it pursued a theory that Ms. Holmes intended to use her filing to 
influence Judge Howard to issue an ERPO against Officer Morris. (TR 4/21/22 pp. 
15:8-10, 148:14-16; see also id. pp. 11-12, 167:8-10). 

An attempt to influence offense is a targeted one, requiring intent “to alter or 
affect the public servant’s decision, vote, opinion, or action.” § 18-8-306, C.R.S. 
(emphasis added). It necessarily involves “ʻa particular volitional act against a 
particular officer." People v. Knox, 2019 COA 152, q 35 (quoting People v. 
McMinn, 2013 COA 94, J 25). Indeed, “Colorado cases addressing sufficiency of 
the evidence under section 18-8-306 generally show a link between the defendants 
and the public servants whom they intended to influence.” People v. Tee, 2018 COA 


84, q 54. To establish this offense, therefore, the prosecution was required to show 


27 


that by filing the petition containing the relationship check mark, Ms. Holmes 
intended to influence Judge Howard. See § 18-8-306, C.R.S. 

There was no such evidence. The only evidence regarding Judge Howard was 
the following testimony from the court clerk: 


Q Do you know, in fact, did [Ms. Holmes] successfully file a 
petition that day? 


The petition was filed, yes, sir. 


And do you know, was that petition assigned to Courtroom 
3A? 


A Yes, it was. 


Q And do you know, was Judge Howard the judge in 
Courtroom 3A at that time? 


A He was our chief judge, yes, sir. 


(TR 4/21/22 pp. 40-41). This testimony indicates that after Ms. Holmes filed her 
petition, court staff assigned it to a particular courtroom and Judge Howard was “the 
judge” in that courtroom at the time of the assignment. It does not suggest, let alone 
constitute sufficient evidence, that Ms. Holmes ever intended to influence Judge 
Howard. And the prosecution offered no other evidence that Ms. Holmes had 
knowledge Judge Howard would be assigned to the case. Absent such knowledge, 


she could not have had an intent to influence him. See Tee, 2018 COA 84, 1 53 
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(“Simply put, unless [the defendant] knew of the technician’s involvement, he could 
not have intended to influence her actions."). 

Moreover, the prosecution failed to establish that Ms. Holmes intended, by 
deceit, to influence Judge Howard to issue an ERPO against Officer Morris. The 
statutory ERPO process disproves the prosecution's theory. As discussed above, a 
judge does not simply review an ERPO self-help form for completeness and then 
issue an order. The respondent is appointed counsel and personally served with the 
petition. $ 13-14.5-104(1)(a)-(c), C.R.S. Then, a hearing occurs, at which the 
respondent's counsel present evidence and cross-examine witnesses and the court 
may examine witnesses. $$ 13-14.5-105(2)-(5), C.R.S. Then, and only if the judge 
finds *by clear and convincing evidence" that an ERPO is warranted under the 
statutory standard, the judge will issue an ERPO. $ 13-14.5-105(2), C.R.S. 

Given these procedures and the high bar for an ERPO, the prosecution failed 
to establish beyond a reasonable doubt that Ms. Holmes believed her check mark in 
paragraph 1 of the petition would, itself, lead Judge Howard to issue an ERPO 
against Officer Morris. Cf. People v. Sena, 2016 COA 161, { 16 (to establish intent 
to influence, evidence must show “the defendant anticipated a different result if he 
had given" true information). Indeed, Ms. Holmes's YouTube video suggests that 


she did not believe that check mark could alter or affect a judge's decision; she states 
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repeatedly that anyone who files a petition is also obligated to “provide evidence” 
to the judge before an ERPO could issue. (PPL Ex. 8 at 6:50, 14:00). The mere 
filing of the petition in the clerk’s office is not sufficient grounds to infer that Ms. 
Holmes intended her check mark to influence Judge Howard’s post-hearing 
decision. 


E. Remedy 


A conviction unsupported by sufficient evidence violates due process. 
Johnson, 2023 CO 7,43 13. Such a conviction must be vacated. People v. Hard, 
2014 COA 132, { 42; see People v. McCoy, 2015 COA 76M, 1 30. That remedy is 
appropriate here. The prosecution failed to prove that Ms. Holmes committed 
perjury or attempted by deceit to influence Judge Howard to issue an ERPO. Her 
convictions must be vacated. 


Ill. THE PROSECUTOR?S MISCONDUCT WARRANTS REVERSAL 
A. Standard of Review 


Where, as here, the defense does not contemporaneously object to 
prosecutorial misconduct, plain error review applies. Wend v. People, 235 P.3d 
1089, 1097 (Colo. 2010). A reviewing court first determines whether the 
prosecutor’s statements were improper. The court then addresses whether the 


improper remarks warrant reversal. Id. 
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B. Applicable Law and Analysis 


Prosecutorial misconduct implicates an accused’s rights to due process and a 
fair trial by an impartial jury. U.S. Const. amends. V, VI, XIV; Colo. Const. art. I, 
$$ 16, 23, 25; Berger v. United States, 295 U.S. 78, 88 (1935); Harris v. People, 888 
P.3d 259, 267 (Colo. 1995). Prosecutors’ arguments create unique risks of 
improperly swaying the jury and unfairly prejudicing the defendant. Domingo- 
Gomez v. People, 125 P.3d 1043, 1049 (Colo. 2005). Therefore, “[p]rosecutors have 
a higher ethical responsibility than other lawyers,” id., and must “refrain from using 
improper methods to produce a conviction,” People v. Davis, 280 P.3d 51, 52 (Colo. 
App. 2011). 

A prosecutor may not misstate the law. People v. Krueger, 2012 COA 80, q 
50. Similarly, though free to argue reasonable inferences, a prosecutor may not 
misstate the evidence. Domingo-Gomez, 125 P.3d at 1048. Additionally, a 
prosecutor may not “use arguments calculated to inflame the passions or prejudice 
of the jury.” People v. Dunlap, 975 P.2d 723, 758 (Colo. 1999). Nor may a 
prosecutor make arguments that imply personal or special knowledge. Domingo- 
Gomez, 125 P.3d at 1049 (citing C.R.P.C. 3.4(e); ABA Standards for Criminal 


Justice, Standard 3-6.8(b)). 
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1. Repeatedly referencing non-existent and inadmissible 
“victim impact” evidence 


For more than twenty years, the supreme court has “recognized that ‘golden 
rule’ arguments, which ask jurors to imagine themselves in the place of the victim, 
are improper in criminal cases in contexts other than capital sentencing.” Dunlap, 
975 P.2d at 758. Such arguments are designed to inflame the passions of the jury, 
id., and are “clearly” improper,” People v. Dunlap, 124 P.3d 780, 809 (Colo. App. 
2004); see People v. Yachik, 2020 COA 100, Y 59 (argument that “put the jury on 


ecc 


similar footing with the victim" was a type of “‘golden rule’ argument" that was 
improper because it “encourage[d] the jury to decide the case based on personal 
interest and emotion"). 

Before trial, the prosecution endorsed an expert to “describe[e] the impact that 
the issuance of an ERPO would have on a law enforcement officer's employment." 
(CF 198). Ms. Holmes moved to exclude this testimony, arguing it was improper 
victim impact evidence that was irrelevant and unduly prejudicial. (CF 200). The 
district court agreed with Ms. Holmes and excluded the evidence. (CF 215). The 
expert did not testify. 

Nevertheless, and despite the well-established bar on “golden rule" 


arguments, the prosecutor repeatedly emphasized the purported risk of harm to 


Officer Morris: 
32 


e “This is the document that the defendant, Ms. Holmes, filed . . . in an 
attempt to deprive Officer Philip Morris of his ability to possess a 
firearm and his ability to be a law enforcement officer in Colorado.” 
(TR 4/21/22 p. 11:6-10). 

e “[Ms. Holmes] made it her mission to make Officer Morris suffer.” (Id. 
p. 11:14-15). 

e “Can you imagine if a person that you had never met, never spoken to 
filed a petition in court claiming that they were your family member or 
member of your household, and if that petition is granted, you would 
lose your constitutional rights and likely your livelihood?” (Id. pp.145- 
146). 

e Even if Ms. Holmes’s petition was denied, “it would still require 
Officer Morris to appear in court and deal with this” (Id. p. 146:20-21) 

e “[Ms. Holmes] had to check a box [on the form petition] or else she 
could not capitalize on this opportunity to take Officer Morris’s job” 
(id. p. 167:8-10). 


These arguments, used throughout opening and closing, were plainly improper. 
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First, the prosecutor’s statements were directly contrary to law. See Dunlap, 
975 P.2d at 758. They were “golden rule” arguments clearly designed to portray 
Officer Morris as the victim and to create sympathy for him. 

Second, the arguments were directly contrary to the district court’s pretrial 
ruling that evidence regarding the purported risks to Officer Morris was not 
admissible. (See CF 215). Blatant disregard of a court instruction is, unsurprisingly, 
indicative of improper conduct. See People v. Fortson, 2018 COA 46M, Y 61 
(“Given the prosecutor’s obvious knowledge that this [other acts] evidence had not 
been admitted for any purpose—in light of the trial court’s admonishment and 
defense counsel’s objections—her conduct was clearly improper."). 

Third, the prosecutor implied that facts and law outside the record supported 
his unfounded and inadmissible statements. Prosecutors are prohibited from making 
"improper suggestions, insinuations, and, especially, assertions of personal 
knowledge,” because those statements “are apt to carry much weight against the 
accused when they should properly carry none.” Berger, 295 U.S. at 88. The 
prosecutor suggested that once the ERPO petition was filed, Officer Morris was 
required to appear in court and personally defend himself at risk to his constitutional 


rights and livelihood. This is not what the law says, nor what happened here. 
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Here, the sheriff refused to serve the petition on Officer Morris. (See CF 54 
q 10, 55 4 14). Contrary to the prosecutor's suggestions, there is no factual or legal 
support in the record for the idea that Officer Morris was required to or did 
personally appear at the hearing. By statute, he was represented by counsel, at no 
expense to himself. See § 13-14.5-104(1)(a), C.R.S.; see also § 24-10-110, C.R.S. 

The prosecutor also repeatedly represented that if the order was granted, 
Officer Morris would lose his job and lose any ability to be a law enforcement 
officer. (TR 4/21/22 pp. 11, 145-146, 167:8-10). Again, there was no evidence in 
the trial record to support any argument about the risk to Officer Morris’s 
employment with CSU or other law enforcement entities. Moreover, the prosecutor 
knew Officer Morris did not experience any of those consequences. Arguments that 
are not tied to the evidence are improper. People v. Carter, 2015 COA 24M-2, { 73. 

In sum, by making these golden rule arguments, the prosecutor invited the 
jury to pit Ms. Holmes against the freedom and livelihood of Officer Morris, based 
on unfounded and inadmissible assertions. 


2. Invoking threats to Second Amendment rights 


The prosecutor also diverted the jury’s attention from the offenses charged 
and used misrepresentations to stress the threat of the government seizing jurors’ 


firearms and violating their Second Amendment rights. After having primed the jury 
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during voir dire to view this case as raising Second Amendment issues (TR 4/20/22 
pp. 150-151), the prosecutor used opening to inform jurors that: 

An ERPO is a court order that requires an individual to 

surrender all of their firearms and prohibits them from 

possessing firearms going forward. In order for a court 

to issue an ERPO, it must find by a preponderance of the 

evidence that an individual poses a significant risk of 


causing personal injury to self or others by having in his 
possession or control a firearm... . 


(TR 4/21/22 p. 12:11-17). The prosecutor’s representation that firearms would be 
confiscated upon a “preponderance” finding was plainly wrong. A 364-day ERPO, 
which was the type at issue here, may only be imposed upon “clear and convincing 
evidence.” § 13-14.5-105(2), C.R.S. And it may only be imposed after a hearing at 
which the respondent is represented by court-appointed counsel who may present 
evidence and cross-examine witnesses. §§ 13-14.5-105(2), (4), (5), C.R.S. The 
prosecutor’s representation that an ERPO prevents a person from possessing a 
firearm “going forward” was also misleading. An ERPO is effective for 364 days. 
$ 13-14.5-105(2), C.R.S. It may be terminated early, or extended, after further notice 
and hearing. §§ 13-14.5-107(1)-(2), C.R.S. Because of the prosecution’s 
misrepresentation during opening, throughout trial, the jurors were under the false 
impression that the ERPO process to confiscate someone’s firearms was a simple 


filing followed by a court finding under the preponderance of evidence standard. 
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Then, the prosecutor began closing by asking jurors to imagine if an ERPO 
against them was granted, meaning “you would lose your constitutional rights and 
likely your livelihood.” (/d. pp. 145-146) (emphasis added). Further, the prosecutor 
equated the mere filing of the ERPO petition with “taking away a stranger’s gun” 
and suggested that an ERPO petitioner is “taking away [the respondent’s] guns.” 
(TR 4/21/22 pp. 146-147). These statements were inflammatory. They also 
misconstrued the law; again, an ERPO is issued, if at all, only by a court after a 
contested evidentiary hearing. $ 13-14.5-105, C.R.S. It is the court, and thereafter 
law enforcement, not the petitioner, that implements the firearm forfeiture and 
prohibition. 

Finally, in rebuttal closing, the prosecutor continued to stoke jurors’ fears. 
During trial, the prosecution played a 24-minute video of statements Ms. Holmes 
posted to a YouTube channel several days after filing the ERPO petition in this case. 
(TR 4/21/21 pp. 126-127; PPL Ex. 6). Near the end of rebuttal closing, the 
prosecutor highlighted a brief comment Ms. Holmes made in that video: 

Two minutes in, she acknowledges that, The Red Flag gun 
law is just a back door for gun confiscation, and I will 
acknowledge those people and acknowledge that, yes, 
that’s true, it’s a back door way for gun confiscation. She 
recognized that, that this was a tool, the fact that it’s a back 


door tool. She recognized that what was happening isn’t 
on the up and up. 
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(Id. pp. 169-170). This was improper. Ms. Holmes was not charged with an offense 
specific to the Red Flag law. These flashpoint issues were peripheral to the attempt 
to influence a public servant and perjury charges in this case. (See CF 4). By 
emphasizing this comment, the prosecutor sought to capitalize on controversy 
surrounding the Red Flag gun law, and to encourage the notion that any attempt to 
rely on the law was nefarious and should be punished by the jury. 

The prosecutor’s introduction of Second Amendment issues into this case and 
repeated emphasis of those issues was intended to motivate the jury to punish Ms. 
Holmes because of the theoretical risk posed by the Red Flag law itself, and without 
regard to whether she was actually guilty of violating the statutes under which she 
was charged. 


3. Misleading the jury regarding a “plea to Judge Howard” 


Near the end of rebuttal closing, the prosecutor argued that the video from Ms. 
Holmes’s YouTube channel played at trial (PPL Ex. 6) was itself an attempt to 
influence Judge Howard: 


But most significantly is in minute 14... This is her plea 
to the judge, Judge Howard, the public official she is 
attempting to influence. This is a plea to him to disregard 
the requirements, decide that there is the right evidence in 
this case, and the plea for him to be ethical and do what 
she wants to have happen, not what the law requires. 
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(TR 4/21/22 pp. 170-171). This mischaracterized Ms. Holmes’s statement and it 
misled the jury. Ms. Holmes did not refer to Judge Howard and did not refer to her 
petition. (See PPL Ex. 60 14:00). Nor, contrary to the prosecutor’s insinuation, was 
there any evidence that this video was directed to Judge Howard, or somehow 
broadcast or provided by Ms. Holmes to him. 

Additionally, as discussed above ($ II(D)), there was no evidence that Ms. 
Holmes intended the statement in her petition to influence Judge Howard. With this 
rebuttal closing argument, the prosecutor attempted to fill that evidentiary gap. The 
prosecutor implied he had information not disclosed to the jury that Ms. Holmes 
believed Judge Howard would decide her case; this was directly contrary to the 
record, which established that court staff made the case assignment after Ms. 
Holmes’s filing and that Ms. Holmes sought to disqualify Judge Howard. Perhaps 
most egregious, the prosecutor also implied that Ms. Holmes attempted to influence 
Judge Howard by this video, confusing the issues and interfering with Ms. Holmes’s 
right to a unanimous jury. 


C. Remedy 


The prosecutor’s “victim impact” arguments were improper appeals to the 
jury’s passions. They were based on matters outside the record that were not only 


irrelevant, as the district court had ruled, but also legally and factually incorrect. 
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“When a prosecuting attorney purposefully exposes the jury to inadmissible and 
highly prejudicial evidence, his conduct will not be condoned, and a new trial will 
be granted.” People v. District Court, 767 P.2d 239, 241 (Colo. 1989); see also 
People v. Adams, 708 P.2d 813, 815 (Colo. App. 1985) (questioning in violation of 
in limine order supported reversal). 

The prosecutor’s Second Amendment arguments misled the jury on the ERPO 
law and misconstrued the evidence, improperly stoking jurors’ fears. These 
arguments also warrant reversal. Harris, 888 P.3d at 265 (comments relating to 
Persian Gulf War warranted reversal); People v. Nardine, 2016 COA 85, q 42 
(comments invoking “community sentiment against wrongful acquittals” warranted 
reversal). 

The prosecutor’s mischaracterization of Ms. Holmes’s videotaped statement 
as a “plea to Judge Howard” likewise warrants reversal. The comment implied that 
the prosecutor had personal knowledge of Ms. Holmes’s use of the video that was 
not disclosed to the jury, and such suggestions are improper. See People v. Walters, 
148 P.3d 331, 334-335, 337 (Colo. App. 2006). Additionally, Ms. Holmes had a 
“substantial” and “well established” right to a unanimous jury verdict. People v. 
Juarez, 271 P.3d 537, 546 (Colo. App. 2011). The prosecutor’s statement invited 


jurors to reach a guilty verdict on the attempt to influence count based on either Ms. 
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Holmes's petition, as was charged, or on her video. This invitation, coming at the 
end of rebuttal closing, interfered with Ms. Holmes's right to unanimity. 

The evidence against Ms. Holmes was not overwhelming. The ERPO law and 
procedures were new and the term “child in common" was not defined. Ms. Holmes 
was a grieving parent, bringing a pro se petition, and she repeatedly identified the 
respondent as a police officer. Her son's death, and her advocacy, were well- 
publicized in Larimer County, so her expectation that law enforcement officers and 
judicial officials would understand her interpretation of “child in common" was 
eminently reasonable. 

Even if the evidence was more substantial, reversal would still be required. A 
pattern of misconduct, as occurred here, increases the likelihood that reversal is the 
appropriate remedy. See Nardine, 2016 COA 85, § 67 (prosecutor's appeals to 
community sentiment, denigration of defense theory, invocation of personal belief, 
and references to facts outside the record warranted reversal); Adams, 708 P.2d at 
815 (implying that defendant had a prior criminal record, cross-examination in 
violation of court's in limine order, and argument designed to rile juror's anti-drug 
sentiment warranted reversal); see Howard-Walker v. People, 2019 CO 69, q 26 


(discussing cumulative error). 
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The trial was less than one day from openings through final jury instructions, 
so all of the prosecutor’s misconduct was fresh as the jurors considered Ms. 
Holmes’s guilt or innocence. Errors in rebuttal closing, which occurred several 
times here, are especially problematic. Domingo-Gomez, 125 P.3d at 1052; People 
v. Buckner, 2022 COA 14, [ 54. Proximity to deliberations increases the likelihood 
of impacting the jury’s findings. See United States v. Miller, 621 F.3d 723, 732 (Sth 
Cir. 2010); United States v. Combs, 379 F.3d 564, 574 (9th Cir. 2004). Given the 
frequency and egregiousness of the prosecutor’s misconduct in this short trial, 
reversal is the appropriate remedy. 


IV. CUMULATIVE ERROR 
A. Standard of Review 


Appellate courts consider de novo whether cumulative error requires reversal. 
Howard-Walker, Y 22. 


B. Applicable Law and Analysis 


Errors that may not independently require reversal may do so when 
considered cumulatively. Oaks v. People, 371 P.3d 443, 445-446 (1962); see 
Howard. Walker, 1 50 (reversing based on cumulative error). Here, numerous errors 
infected the trial. Although the First Amendment and Colorado Constitution 


protected her filing, the district court failed to dismiss the charges. Then, the 
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prosecutor’s misconduct throughout trial caused the jury to overlook the State’s 
failure to establish each element beyond a reasonable doubt. Under these 
circumstances, to protect Ms. Holmes’s right to a fair trial, reversal is required. U.S. 
Const. amends. VI, XIV, $ 1; Colo. Const. art. II, $$ 16, 25. 
CONCLUSION 
For the foregoing reasons, Susan Holmes respectfully requests that this Court 
vacate her convictions. Should this Court decline to do so, she requests that it reverse 


her convictions and remand for a new trial. 


MEGAN A. RING 
Colorado State Public Defender 
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